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such, it is understood, have been discovered, and any matters known 
should be considered as abandoned. 

4. The claim is alleged to be a stale one, growing out of the 
beginning of the present century, and will not be aided in equity. 

5. That the defendants have expended vast sums of money in the 
construction of five railroad lines and their depots, at the expense 
of near a million of dollars, on land made between Bath street and 
the lake, all of which, or nearly all of which, is now covered by 
railroads, depots and other buildings, for the accommodation of 
commerce. 

6. Under these circumstances and facts, I am compelled, by a 
sense of duty, to say that I do not think the claim set out in the 
bill is sustainable in equity in favor of Lloyd or his assignees, or in 
favor of the Connecticut Land Company. It is therefore dismissed, 
with costs. 



In the Supreme Judicial Court of Maine. 

ELISHA PERKINS VS. PORTLAND, SACO AND PORTSMOUTH RAILROAD 

COMPANY. 

1. A railroad company, in making contracts as common carriers, are not restricted 
to the line of transit described in their act of incorporation. 

2. And if such a company, in making contracts to carry merchandise to remote 
places do exceed the authority, express, or implied, conferred upon them by their 
charter, if there is no prohibition, they cannot plead such want of authority 
against such a contract entered into by them. 

3. And if they, having knowledge thereof, permit their agents to hold them out to 
the public as common carriers to places beyond the line of their own railroad, 
they are thereby estopped from denying the authority of such agents to make 
such contracts. 

The facts in this case sufficiently appear in the opinion of the court, 
which was delivered by 

Davis, J. — This i3 an action against the defendants as common 
carriers, for the value of a quantity of furniture received by them 
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for transportation. The goods were delivered to the station agent 
at Biddeford, who gave a receipt for them, of which the following 
is a copy : 

Office of the P., S. & P. E. E. 

Biddeford, Me., August 27, 1858. 

Eeceived, in apparent good order, from Mrs. Sarah A. Perkins, 8 boxes, 4 chests, 
and 11 packages of furniture, marked E. Perkins, Bloomington, Illinois, which we 
promise to deliver to Elisha Perkins in Bloomington, in like good order. 

J. S. Wobks, 

Station Agent." 

The furniture was carried by the defendants to Portsmouth, and 
sent thence to Boston, by an arrangement between them and the 
Eastern Railroad Company, by which the two corporations mutually 
conduct their business. The defendants do not appear to have had 
any care, nor to have exercised any control, directly, or indirectly, 
over the property, after it was delivered in Boston. No freight was 
advanced, nor any rate or sum agreed upon. It was probably 
understood that the defendants were to receive their usual rates to 
Boston. From that place the furniture was forwarded from one 
point to another, by the different railroad or steamboat companies 
on the line, each paying the previous freight, and receiving it, with 
their own charges, of the next company ; and at the time of the 
loss, by collision, it was on board a steamer on Lake Michigan. 

That Works, was the general agent of the defendants, to contract 
for the transportation of passengers and merchandise from the Bidde- 
ford station, admits of no doubt. The only question, therefore, is 
whether the company were bound by his special contract to deliver 
the goods in Bloomington, in the State of Blinois. Had the com- 
pany, or had he for the company, any authority to make such con- 
tract ? And if not, can the company plead such want of authority 
in defence ? 

The defendants were incorporated in 1837, with authority to con- 
struct a railroad from Portland to Portsmouth, and to exercise their 
corporate powers "for the transportation of persons, goods, and 
property of all description." And it is argued, that the corporation 
being the creature of the law, with no powers but those conferred 
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by the charter, its agents could not bind it by any contract to 
transport persons or property except upon its own railroad. It is 
contended that the company have no authority to become common 
carriers on other routes, and that any agreement to do so, being 
beyond the scope of the corporate powers, is void. 

It is quite clear that a common carrier, if a natural person, may 
contract to carry persons or property beyond his own line, and thus 
make the carriers upon the connecting lines his agents. In such 
case he is responsible for any loss or injury upon any part of the 
route. 1 Parsons' Con. 687 ; Smith's Mer. Law, 367 ; Parsons' 
Mer. Law, 217. 

Whether the same rule applies, and to the same extent, to cor- 
porations chartered as common carriers upon lines designated in the 
statutes by which they are created, is not so clearly settled in this 
country. In England the law is well established, by a series of 
decisions, that the same rule applies to railway companies as to 
natural persons. And in either case, if common carriers receive 
goods marked to be delivered at a place beyond the limits of their 
own line, they undertake, prima facie, to carry the goods to their 
destination, and are bound to do so, unless they limit their responsi- 
bility by express agreement or notice at the time the goods are 
received. Muschamp vs. L. $• P. Railway Company, 8 Mees. & 
Wels. 421; Watson vs. A. N. $• B. Railway Company, 3 Eng. 
Law & Eq., 497 ; Wilson vs. Y. N. § B. Railway Company, 18 
Eng. Law & Eq., 557 ; Crouch vs. L. $ N. W. Railway Company, 
25 Eng. Law & Eq., 287. 

In this country the rule is different. If a railway company receive 
goods marked for delivery at a place situated beyond the line of 
their own road, they are only bound, in the absence of any special 
contract, to transport and deliver them, according to the established 
usage of the business, to the carriers of the connecting line, to be 
forwarded to their ultimate destination. Nutting vs. Conn. River 
Railroad Company, 1 Gray 502 ; Van Santvoord vs. St. John, 6 
Hill 157 ; Bank vs. C. Trans. Company, 18 Verm. 140 ; 23 Verm. 
209 ; Jenneson vs. C.§ A. Railroad Company, 4 Am. Law Reg., 234. 

In all these cases it is admitted, or assumed, that a railroad com- 
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pany may, by a special contract, bind themselves to deliver mer- 
chandise at a place beyond the line of their own road, and that in 
such case, they are bound as common carriers for the whole route. 
But in none of the English cases cited, except the last one, was any 
question raised in regard to the power of the company under their 
charter. In that case this point was presented ; and though the 
contract was to carry goods to a place beyond the realm, the com- 
pany were held liable, on the ground that they held themselves out 
to the public as common carriers to that place, and were thereby 
estopped from denying it. 

The same question was raised in this country, in the case of Noyes 
vs. R. $ R. Railroad Company, 27 Verm. 110 ; and it was held 
that a contract to send barges to a place not on the line of their 
railroad, for a quantity of hay, and to transport it from that point 
over their road, was within the scope of the powers conferred by 
their charter. Redfield, C. J., the learned author of the treatise on 
railways, in delivering the opinion of the court, says, " it may be 
true, in one sense, that this is extending the duties and powers of 
the company beyond the strictest interpretation of the words of the 
charter. But the time is now past, when, as between the company 
and strangers, any such literal interpretation of the charter is 
attempted to be adhered to." 

A different doctrine has been held in Connecticut. In the case 
of Rood vs. N. Y. $■ N. H. Railroad Company, 22 Conn. 502, it 
was held that a contract to carry a passenger from New Haven to 
Farmington by railroad, and thence to Collinsville by stage, was 
not binding on the company, on the ground that the company had 
no authority, by their charter, to make such a contract. But we 
are not aware that the doctrine has been carried to this extent in 
any other State. 

We are satisfied that the better opinion, both upon principle and 
authority, is, that a railroad company may be bound, by a special 
contract, to carry persons or property beyond their own line. In 
granting the charter, all incidental powers, which are necessary to 
the proper and profitable exercise of those which are specially 
enumerated, may be presumed to have been conferred by implica- 
47 
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tion. The business of common carriers between different places in 
our country is intimately interwoven and complicated ; and it is 
sometimes of great public convenience, if not of absolute necessity, 
that several companies should combine their operations, and thus 
transport passengers and merchandise by a mutual arrangement, 
over all their lines, upon one contract, for one price. The authority 
to do this may be regarded as one of the incidental powers granted 
by the charter. In such cases each company is liable for the whole 
distance. Fairchild vs. Shewn, 19 Wend. 329 ; F. $■ W. Rail- 
road Company vs. Hanna, 6 Gray 539. 

And we think that a company may be bound, even without any 
actual arrangement with connecting lines, if, by their agents, they 
hold themselves out to the public as common carriers beyond the 
limits of their own road. Crouch vs. L. <f JV. W. Railroad Com- 
pany, 25 Eng. Law & Eq. 287. And if such agents so represent 
the company to the puclic, in such a manner, or for such a length 
of time, that the corporators may be presumed to know it, and 
therefore to assent to it, the company will not be permitted to deny 
either their own authority, or that of their agents ; and, if unless 
prohibited by statute, in express terms, or by implication, the com- 
pany will be bound by their contracts. In the language of Redfield, C. 
J., in the case before cited, " if the corporators acquiesce in the 
extension of the business of the company, even beyond the strict 
limits of the charter, and strangers are thereby induced to contract 
upon the faith of the authority of the agents of such company, the 
company are not at liberty to repudiate the authority of such agents 
when their transactions prove disastrous." 

It only remains to apply these principles to the case before us. 

The plaintiff relies upon a special contract to deliver his goods in 
Bloomington, in the State of Illinois. The place of delivery being 
far beyond the line of transit under the control of the defendants, 
it is not sufficient for the plaintiff to prove that the contract was 
made by one of their subordinate agents. The authority of such 
agent must be proved, or some facts established which will preclude 
the company from denying it. 

This might be done by proof of express authority, conferred upon 
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the agent by the corporation, or by the directors. For even if the 
company had no authority by their charter to contract for the trans- 
portation of gobds to places so remote, and could have been enjoined 
or restrained from doing it, by proper proceedings, they cannot 
plead such want of authority against persons so contracting with 
them. To do this would be taking advantage of their own wrong. 
But the evidence in this case fails to prove that the corporation 
undertook to confer any special authority upon the agent to make 
such contracts. 

If there was no express authority conferred upon the agent, it 
might have been implied from a mutual arrangement for the carry- 
ing business among all the carriers between the point where the 
goods were received and the place of delivery. Where such an 
arrangement actually exists, there is an implied authority on the 
part of the agents of each company to bind them all. But the 
evidence in this case is conclusive, that no such arrangement existed 
between the defendants and any other companies for the transpor- 
tation of persons or property to any place beyond Boston. 

Assuming that the agent had no actual authority, express, or 
implied, to make such a contract with the plaintiff, are the company 
estopped from setting up such a defense ? 

It appears in evidence that this same agent had had charge of 
the business of the company at the Biddeford station for several 
years, and that he had been accustomed to make contracts similar 
to the one in suit, to deliver goods at various places beyond the line 
of their own railroad, in this State, in Massachusetts, in Connecti- 
cut, and in Canada. The nature of these contracts, a great number of 
which have been proved, is such, that the manner in which the agent was 
doing business, and representing the company to the public, must 
have been known to the directors, and to many of the corporators. 
By permitting this to be done, and retaining the agent in office, 
their assent may be presumed. And though this question of fact is 
not entirely free from doubt, a majority of the court are of the 
opinion that strangers might well suppose that the agent was acting 
within the scope of his authority, and that the company are there- 
fore estopped from denying it. According to the agreement of the 
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parties, judgment must be entered for the plaintiff for the value of 
the goods at the place of delivery, less the cost of transportation, 
he having paid no freight thereon. 



In the Court of Appeals of New York. 

RICHARD M. HOE ET AL., RESPONDENTS, VS. JESSE K. SANBORN, 

APPELLANT. 

1. The vendor of an article of merchandise impliedly warrants that he has a title 
to what he assumes to sell. 

2. The rule of warranty in the civil law stated, and its application discussed. 

3. Where a vendor, who is a manufacturer, sells an article of his own manufacture 
for a purpose and a use disclosed to him, he impliedly warrants that such article 
is free from any latent defects growing out of the process of manufacturing, and 
that such article is of a fair and merchantable quality, and reasonably fit for the 
purpose for which it was manufactured by him. 

,4. Hence, where A, a vendor of saws, ordered from B, a manufacturer of saws, 
certain saws adapted to a circular saw-mill, which were manufactured by B and 
sent to A, and which upon trial by A were found to be unsound and worthless by 
reason of softness, and were therefore returned to B ; it was held, that B could 
not recover in an action on a promissory note given as the consideration for the 
purchase. 

5. The common law rule of caveat emptor stated and discussed, and its exceptions 
given. 

6. The foundation on which implied warranties rest, stated and discussed ; and 
the distinction between actual warranty, as matter of proof, and implied war- 
ranty as matter of law pointed out. 

7. The case of Morley vs. Attenborough, 3 Ex. 500, explained. 

The complaint in this case was upon a promissory note for four 
hundred and sixty-seven dollars and eighty-eight cents, payable to 
the plaintiffs, at the Washington County Bank, five months from 
date. 

The defendant in his answer alleged, that in 1855 he purchased 
of the plaintiffs a quantity of circular saws, for the purchase price 
of which the note set forth in the complaint, was given ; that at the 
time of the purchase, the plaintiffs " warranted said saws to be 
good saws, and of good quality," and averred that the saws were 



